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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:09-MD-02036-JLK
IN RE CHECKING ACCOUNT
OVERDRAFT LITIGATION

)
)
)
MDL No. 2036
)
________________________________________ )
)
THIS DOCUMENT RELATES TO:
)
FIFTH TRANCHE ACTIONS
)
)
Dee v. Bank of the West
)
N.D. Cal. Case No. 4:10-cv-02736
)
S.D. Fla. Case No. 1:10-cv-22985-JLK
)
)
Orallo v. Bank of the West
)
C.D. Cal. Case No. 2:10-cv-2469
)
S.D. Fla. Case No. 1:10-cv-22931-JLK
)
________________________________________ )
NOTICE OF OBJECTION AND NOTICE OF INTENT TO APPEAR
COMES NOW, RYAN PHILLIPS ("Objector"), Class Member to this action, by and
through his undersigned counsel, and hereby files these Objections to the Proposed Class
Action Settlement, gives notice of his counsel's intent to appear at the December 6, 2012,
settlement hearing, and requests award of an incentive fee for serving as unnamed class
member objector. All information (improperly) requested as a prerequisite of objecting is
contained in the attached declarations of Ryan Phillips and Patrick Sweeney.
I. SETTLEMENT CLASSES REQUIRE HEIGHTENED SCRUTINY
The proposed settlement is a “settlement only class,” whereby Class Counsel seeks to
certify a class for settlement purposes only. Many Circuits Courts recognize “the need for
courts to be even more scrupulous than usual in approving settlements where no class has yet
been formally certified.” In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Products Liab.
Litig.(“G.M.C.”)55 F.3d 768, 805 (3d Cir. 1995); Mars Steel Corp. v. Continental Ill. Nat’l
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Bank & Trust Co. of Chicago, 834 F. 2d 677, 681 (7th Cir. 1987)(“[W]hen class certification
is deferred, a more careful scrutiny of the fairness of the settlement is required.”);
Weinberger v. Kendrick, 698 F. 2d 61, 73, (2d. Cir. 1982)(“district judges who decide to
employ such a procedure are bound to scrutinize the fairness of the settlement agreement with
even more than the usual care... Accordingly, we will demand a clearer showing of a
settlement's fairness, reasonableness and adequacy and the propriety of the negotiations
leading to it in such cases…”) This is because “[p]rior to formal class certification, there is
an even greater potential for breach of fiduciary duty owed the class during settlement.” In re
Bluetooth Headset Prod. Liab. Litig., 654 F. 3d 935, 946 (9th Cir. 2011). And “[w]ithout the
benefit of more extensive discovery, both sides may underestimate the strength of the
plaintiffs’ claims.” G.M. 55 F. 3d at 789.
Pre-class certification settlements demonstrate that class counsel in the interest of a
large fee have an “incentive to act earlier than their clients would deem optimal” in this
situation. Id. at 802. This behavior is backed by many studies which have demonstrated that
pre-class certification classes result in a class member receiving substantially less than class
members in post-certified classes. See, e.g., The Federal Judicial Center, “An Empirical
Study Of Class Actions In Four Federal District Courts: Final Report to the Advisory
Committee on Civil Rules (Draft)” January 17, 1996. As a result, “such agreements must
withstand an even higher level of scrutiny for evidence of collusion or other conflicts of
interest than is ordinarily required under Rule 23(e) before securing the court’s approval as
fair.” In re Bluetooth 654 F. 3f at 946 (citing Hanlon v. Chrysler Corp., 150 F. 3d 1011,
1026 (9th Cir. 1998).
II. CLASS COUNSEL’S FEE REQUEST IS EXCESSIVE
“For the sake of their own integrity, the integrity of the legal profession, and the
integrity of Rule 23, it is important that the courts should avoid awarding ‘windfall fees' and
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that they should likewise avoid every appearance of having done so.” Piambino v. Bailey,
757 F.2d 1112, 1144 (11th Cir. 1985) (citing City of Detroit v. Grinnell Corp., 495 F.2d 448,
469 (2d Cir. 1974) abrogated by Goldberger v. Integrated Res., Inc., 209 F.3d 43 (2d Cir.
2000).
Class Counsel seeks 30%, or $5.4 million of the $18 million dollar settlement fund
plus costs, an unreasonable request given the circumstances of this case.
The Eleventh Circuit's factors for evaluating the reasonable percentage to award classaction counsel are:
(1) the time and labor required;
(2) the novelty and difficulty of the questions involved;
(3) the skill requisite to perform the legal service properly;
(4) the preclusion of other employment by the attorney due to acceptance of the
case;
(5) the customary fee;
(6) whether the fee is fixed or contingent;
(7) time limitations imposed by the client or the circumstances;
(8) the amount involved and the results obtained;
(9) the experience, reputation, and ability of the attorneys;
(10) the “undesirability” of the case;
(11) the nature and the length of the professional relationship with the client;
(12) awards in similar cases.
In re Checking Account Overdraft Litig., 830 F. Supp. 2d 1330, 1359 (S.D. Fla.
2011)(citing Camden I Condo. Ass'n, Inc. v. Dunkle, 946 F.2d 768, 772 (11th Cir.
1991).)
Other pertinent factors are the time required to reach a settlement, whether there are
any substantial objections by class members or other parties to the settlement terms or the
fees requested by counsel, any non-monetary benefits conferred upon the class by the
settlement, and the economics involved in prosecuting a class action. In most instances, there
will also be additional factors unique to a particular case which will be relevant to the district
court's consideration. Id at 775.
///
///
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1.

Time and Labor Required

Through crafty authoring, Class Counsel’s Joint Declaration stretches to the margin
the toils they underwent for the sake of this lawsuit. But conspicuously absent is any
itemized description of the time Class Counsel actually expended on this lawsuit. This
absence is no mistake. Even viewing Class Counsel’s account of the work completed through
their rose colored lens – research, minimal discovery and negotiations – a fee award of $5.4
million would result in a windfall.
A fee award in a class action lawsuit should represent the market rate for legal
services. Goldberger v. Integrated Res., Inc., 209 F.3d 43, 52 (2d Cir. 2000.) To arrive at a
reasonable market rate, the Court must take into account the hours expended, otherwise class
attorneys will receive exorbitant fee awards to the detriment of the class. See id.
After all, the purpose of the class action device is to utilize economies of scale. “It is
generally not 150 times more difficult to prepare, try and settle a $150 million case than it is
to try a $1 million case.” In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 465, 486
(S.D.N.Y. 1998). “There is considerable merit to reducing the percentage as the size of the
fund increases. In many instances the increase is merely a factor of the size of the class and
has no direct relationship to the efforts of counsel.” Id. See also In re Infospace Inc., 330 F.
Supp. 2d 1203, 1210 (W.D. Wash. 2004) (“There is nothing inherently reasonable about a 25
percent recovery, and the courts applying this method have failed to explain the basis for the
idea that a benchmark fee of 25 percent is logical or reasonable.”); In re Washington Pub.
Power Supply Sys. Sec. Litig., 19 F.3d 1291, 129 (9th Cir.1994) (“WPPSSS”) (“[T]here is no
necessary correlation between any particular percentage and a reasonable fee.”)
Clearly, the notion that as the size of the fund increases, the likelihood that a
reasonable fee award decreases as a percentage of the fund decreases, is founded on the
principal that less attorney time was expended. To protect the Class against this excessive fee
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request, more diligence is required of this Court before it may dismiss this settlement as fair,
adequate and reasonable. See In re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 305 (3d Cir.
2005)( “it is “sensible” for district courts to “cross-check” the percentage fee award against
the “lodestar” method.”); In re Bluetooth, 654 F. 3d at 934-935(same); In re Goldberger, 209
F.3d at 50 (same); Union Asset Mgmt. Holding A.G. v. Dell, Inc., 669 F.3d 632, 644 n.42 (5th
Cir. 2012) cert. denied, 12-66, 2012 WL 2921869 (U.S. Oct. 1, 2012) (noting that a cross
check in the 5th circuit is even more searching than a typical lodestar cross-check in other
circuits.) This is necessary to comply with 11th Circuit precedent and to discharge this
Court’s duties under Rule 23.
When checking the reasonableness of the fee against the percentage of the fund, “the
hours documented by counsel need not be exhaustively scrutinized by the district court.”
Goldberger, 209 F.3d at 50(citing In re Prudential Ins. Co. Am. Sales Litig., 148 F.3d 283,
342 (3d Cir.1998). “Instead, the reasonableness of the claimed lodestar can be tested by the
court's familiarity with the case (as well as encouraged by the strictures of Rule 11).” Id.
Put differently, it need not be an exhaustive effort. But having absolutely no
information, as is the case here, renders any purported Camden analysis incomplete if not
impossible.
2.

The Novelty and Difficulty of the Questions Involved

Analyzing this factor in the context of this litigation, this weighs against the requested
fee award. Regardless of how novel or difficult it would have been to litigate this case on the
merits, it didn’t happen. This case settled early on. There was no substantive motion work
on the merits of this case. Not unlike all of the other plaintiffs’ lawyers who raced to the
courthouse to jump in on this action, Class Counsel drafted a complaint. All of the
Defendant’s calamitous defenses were never raised. Class Counsel never faced a vigorous
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defense on class certification. The difficulty of the questions, then, never manifested as a
obstacle.
3.

The Preclusion of Other Work

There is no evidence proffered that this factor supports the $5.4 million in fees.
Again, Class Counsel has not provided the court with information on the amount of time they
actually expended. Without facts that even hint the time commitment on this lawsuit
precluded taking on other work, this factor weighs against the award.
4.

The Customary Fee

Class Counsel negotiated a clear sailing agreement, securing the right to an
unopposed fee application of 30% of the fund. Not surprisingly, they now seek to recover the
entire 30%. In the 11th Circuit, a 20% - 25% fee is generally deemed to be reasonable when a
common fund is established. Faught v. Am. Home Shield Corp., 668 F.3d 1233, 1242 (11th
Cir. 2011). Class Counsel’s requested fee falls outside of the range, subjecting it to the
scrutiny of the Johnson twelve-factor analysis. Id. Of course, the Johnson/Camden analysis
is incomplete without any evidence of the time expended on the litigation. Anecdotal
evidence suggests finding against such an award, because the reasonable time spent
performing the described acts would result in a windfall to Class Counsel. Piambino, 757
F.2d at1144.
5.

Remaining Factors

Class Counsel chose not to address several of the remaining factors. Their disregard
for those factors indicates the lack of support they could draw from them. The factor that
leans toward supporting such a fee request, results achieved, is far outweighed by the dearth
of support from the remaining factors. Besides, Class Counsel’s usurpation of much of the
benefit by their enormous fee request minimizes this factor’s force.
///
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III. CLASS COUNSEL IMPERMISSIBLY SEEKS DISCOVERY FROM
UNNAMED CLASS MEMBERS
According to the Notice and Order Preliminarily Approving Class Action Settlement,
for an objection to be considered by the Court, the objection must also set forth:
a.

the name of MDL 2036;

b.

the objector's full name, address and telephone number;

c.
an explanation of the basis upon which the objector claims to be a
Settlement Class Member;
d.
al1 grounds for the objection, accompanied by any legal support for the
objection known to the objector or his or her counsel;
e.
the number of times in which the objector has objected to a class action
settlement within the five years preceding the date that the objector files the
objection, the caption of each case in which the objector has made such objection
and a copy of any orders or opinions related to or ruling upon the objector's prior
such objections that were issued by the trial and appellate courts in each listed
case;
f.
the identity of all counsel who represent the objector, including any
former or current counsel who may be entitled to compensation for any reason
related to the objection to the Settlement or fee application;
g.
the number of times in which the objector's counsel and/or counsel’s law
firm have objected to a class action settlement within the five years preceding the
date that the objector files the objection, the caption of each case in which counsel
or the law firm has made such objection and a copy of any orders related to or
ruling upon counsel's or the firm's prior such objections that were issued by the
trial and appellate courts in each listed case;
h.
any and all agreements that relate to the objection or the process of
objecting - whether written or verbal - between objector or objector's counsel and
any other person or entity;
i.
the identity of a1l counsel representing the objector who will appear at the
Final Approval Hearing;
j.
list of a11 persons who will be called to testify at the Final Approval
Hearing in support of the objection;
k.
a statement confirming whether the objector intends to personally appear
and/or testify at the Final Approval Hearing; and
l.

the objector's signature (an attorney's signature is not sufficient).
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This litany of requirements far exceeds the procedures drawn out by Rule 23, which
states, “Any class member may object to the proposal if it requires court approval under this
subdivision (e).” Class Counsel seeks to expand the requirements of Rule 23 and require any
Class Member willing to object to submit to harassing, irrelevant and burdensome discovery.
A. Class Counsel Must Seek A Court Order Upon A Showing Of Good Cause Before
Seeking Discovery From Silent Class Members
Discovery from an unnamed Class Member is not an absolute right. Brennan v.
Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir. 1971). In fact, discovery from
unnamed individual class members is not usually permitted. See Cox v. Am. Cast Iron Pipe
Co., 784 F.2d 1546, 1556 (11th Cir. 1986); see also On the House Syndication, Inc. v. Fed.
Exp. Corp., 203 F.R.D. 452, 455 (S.D. Cal. 2001); see also In re Worlds of Wonder Sec.
Litig., C-87-5491 SC (FSL), 1992 WL 330411 (N.D. Cal. July 9, 1992) (“absent class
members are not parties and separate discovery of individual class members not
representatives is ordinarily not permitted”); see also McPhail v. First Command Fin.
Planning, Inc., 251 F.R.D. 514, 517 (S.D. Cal. 2008)(citing Phillips Petroleum Co. v. Shutts,
472 U.S. 797, 810 (1985) (“[A]n absent class-action plaintiff is not required to do anything”).
The party seeking the discovery must seek a court order from the trial judge who may
only grant the discovery request that they have demonstrated a “particularized need to obtain
information.” In re Carbon Dioxide Indus. Antitrust Litig., 155 F.R.D. 209, 212 (M.D. Fla.
1993) The risk in authorizing discovery from unnamed class members is that compelling
their participation in burdensome discovery proceedings will dissuade participation and
reduce class size. Cox, 768 F. 2d at 1556. For this reason, the burden is on the party seeking
discovery to prove its propriety. Clark v. Universal Builders, Inc., 501 F.2d 324, 340 (7th Cir.
1974). And, discovery should only be permitted in “special circumstances.” Bruhl v. Price
Waterhousecoopers Int'l, 03-23044-CIV, 2010 WL 5090207 (S.D. Fla. Dec. 8, 2010).
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Plaintiffs’ Unopposed Motion for Preliminary Approval of Class Settlement contains
no rational or explanation whatsoever of the requisite ‘particularized need’ for the disclosure
of the requested information. There is no showing, and without it, these over burdensome
and harassing demands cannot be tacked on to the minimal objection standards in Rule 23.
Likewise, the Court made no findings to support such demands/discovery.
B. Class Counsel Seeks Discovery Of Irrelevant And Privileged Materials
Rule 26 provides, “Unless otherwise limited by court order, the scope of discovery is
as follows: Parties may obtain discovery regarding any non-privileged matter that is relevant
to any party's claim or defense…” F.R.C.P. 26(b)(1).
Class Counsel’s objector discovery is clearly intended to prepare an ad hominem
attack on Objector’s counsel. The information sought through Class Counsel’s discovery
relates to objections in past cases and fee arrangements – all which is wholly irrelevant to the
claims in this lawsuit and contains privileged material.1 Whether counsel has “represented
objectors in other actions in the past” has no “bearing on the merits of objections.” True v.
Honda, 749 F. Supp. 2d 1052, 1079 (C.D. Cal. 2010.) Further, this information does
nothing to assist the court in evaluating whether the settlement is fair, adequate and
reasonable. Each Class Member’s objection speaks for itself and stands alone on its merits.
Abusive requests for discovery of objectors “resembl[ing] a litigation offensive
designed to burden an entity that had the temerity to object to class counsel's settlement”
resulted in $100,000 sanctions on class counsel in In re Classmates.com. No. C09-45 (W.D.
Wash. Jun.15, 2012) (attached as Exhibit 1) (“It is not surprising that class counsel would
disagree with some objectors…. That is no license, however, to engage in the litigation
assault that class counsel chose here.”). “Objectors, as much as class counsel, play an
important role in ensuring the fairness of a class action settlement.” Id. Class counsel’s

1

California Business and Professions Code §6149
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attempt to avoid the obligations of Rule 23(e)(5) by punishing everyone with the temerity to
object cannot be approbated.
These Class Members ask the Court to look at the legal and factual issues at stake. Of
what possible relevance is objector’s relationship to their counsel? Rule 23(e)(5) permits any
class member the right to object. There is no requirement that the chosen attorney must be to
Class Counsel’s liking. Whether Mr. Sweeney has objected, improved, or failed to improve
past settlements or not does not make this settlement more or less fair. Nothing sought by
Class Counsel’s discovery will discredit the objections. By relevance standards, the
discovery cannot be allowed. Subject to these objections, see the declarations of Ryan
Phillips and Patrick Sweeney.
This court can rest assured class counsel has a plethora of materials assembled to
attack any critic of their efforts, including objector’s counsel here. This court will also have
to decide if it wants to referee lawyer spats or focus on protecting the class. Either way, this
objector make this pledge: if class counsel want to present a stipulation providing that this
objection will never be settled without the oversight and approval of this court, this objector
will agree. This objector believes the issues outlined above and class counsels’ tactics,
particularly the unreasonable objection prerequisites, present prime issues for the Circuit
Court of Appeals.
IV. JOINDER IN OTHER OBJECTIONS
This Objector adopts and joins all other well pled, bona fide objections filed by other
class members in this case, and incorporates them by reference as if they appeared in full
herein.
V. CONCLUSION
WHEREFORE, This Objector respectfully requests that this Court:
A. Upon proper hearing, sustain these Objections;
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B. Upon proper hearing, enter such Orders as are necessary and just to adjudicate
these Objections and to alleviate the inherent unfairness, inadequacies and
unreasonableness of the proposed settlement.
C. Award an incentive fee to this Objector for his service as a named representative
of the Class in this litigation.

Dated: November 6, 2012

SWEENEY LEGAL GROUP, S.C.

By: /s/ Patrick Sweeney_________________
Patrick Sweeney (FL Bar No. 593486)
Sweeney Legal Group, S.C.
750 South Dixie Highway
Boca Raton, FL 33432
Phone: (561) 395-0000
Fax: (561) 395-9093
Email: Patrick@sweeneylegalgroup.com
Attorney for Objector Ryan Phillips
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CERTIFICATE OF SERVICE
I hereby certify that on November 6, 2012, I electronically filed the foregoing with the
Clerk of the Court of the United States District Court for the Southern District of Florida by
using the USDC CM/ECF system.
I certify that the following participants in the case are registered CM/ECF users and
that service will be accomplished by the USDC CM/ECF system:
Class Counsel
Michael Sobol
msobol@lchb.com
Lief Cabraser Hiemann & Bernstein, LLP
Jeffrey M. Ostrow
ostrow@kolawyers.com
Kopelowitz Ostrow P.A.
Robert C. Gilbert
rcg@grossmanroth.com
Grossman Roth, P.A.
Counsel for Defendant
Lisa M. Simonetti
lsimonetti@stroock.com
Stroock & Stroock & Lavan LLP

___/s/ Patrick Sweeney
Patrick Sweeney
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:09-MD-02036-JLK
IN RE CHECKING ACCOUNT
OVERDRAFT LITIGATION

)
)
)
MDL No. 2036
)
________________________________________ )
)
THIS DOCUMENT RELATES TO:
)
FIFTH TRANCHE ACTIONS
)
)
Dee v. Bank of the West
)
N.D. Cal. Case No. 4:10-cv-02736
)
S.D. Fla. Case No. 1:10-cv-22985-JLK
)
)
Orallo v. Bank of the West
)
C.D. Cal. Case No. 2:10-cv-2469
)
S.D. Fla. Case No. 1:10-cv-22931-JLK
)
________________________________________ )
DECLARATION OF PATRICK S. SWEENEY
I, PATRICK S. SWEENEY, declare as follows;
Below are listed the objection requirements with responses thereto:
a.

the name of MDL 2036;
In re Checking Account Overdraft Litigation

b.

the objector's full name, address and telephone number;
Ryan Phillips can be contacted through my office.

c.

an explanation of the basis upon which the objector claims to be a
Settlement Class Member;
See Phillips declaration.

d.

al1 grounds for the objection, accompanied by any legal support for the
objection known to the objector or his or her counsel;
See the objection.

///
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e.

the number of times in which the objector has objected to a class action
settlement within the five years preceding the date that the objector files
the objection, the caption of each case in which the objector has made
such objection and a copy of any orders or opinions related to or ruling
upon the objector's prior such objections that were issued by the trial and
appellate courts in each listed case;
See Phillips declaration.

f.

the identity of all counsel who represent the objector, including any
former or current counsel who may be entitled to compensation for any
reason related to the objection to the Settlement or fee application;
Patrick S. Sweeney

g.

the number of times in which the objector's counsel and/or counsel’s law
firm have objected to a class action settlement within the five years
preceding the date that the objector files the objection, the caption of each
case in which counsel or the law firm has made such objection and a copy
of any orders related to or ruling upon counsel's or the firm's prior such
objections that were issued by the trial and appellate courts in each listed
case;
Unknown but less than 10; you can look on Pacer for a complete list.

h.

any and all agreements that relate to the objection or the process of
objecting - whether written or verbal - between objector or objector's
counsel and any other person or entity;
Such agreements are privileged (CA Bus & Prof Code 6149)

i.

the identity of a1l counsel representing the objector who will appear at the
Final Approval Hearing;
Patrick S. Sweeney or counsel making a subsequent appearance.

j.

list of a11 persons who will be called to testify at the Final Approval
Hearing in support of the objection;
Class Counsel, the mediator, all experts who offer opinions regarding
fairness or attorney fees;

k.

a statement confirming whether the objector intends to personally appear
and/or testify at the Final Approval Hearing; and
Objector will appear through his attorney;

///
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l.

the objector's signature (an attorney's signature is not sufficient).
See Phillips declaration.

I declare under penalty of perjury under the laws of the State of Florida that the
foregoing is true and correct.

November 6, 2012

/s/ Patrick S. Sweeney___
Patrick S. Sweeney, Declarant
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1
2
3
4
5
6
7

UNITED STATES DISTRICT COURT
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ORDER
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I. INTRODUCTION

The court issues this final order to dispose of a class action that will end in a
settlement that delivers almost no individual benefit to 60 million people. This case
began as an effort to compensate millions of users of the classmates.com website who
received allegedly deceptive emails from Defendants (collectively “Classmates”) in a
campaign to induce users to pay for classmates.com memberships. The case will now
end in a settlement that will wipe out the claims of 60 million classmates.com users for
an average payment of less than five cents. The overwhelming majority of those 60
million users will receive nothing. About 700,000 of them submitted claims, and will
receive less than four dollars each for their efforts. Collectively, Classmates will pay
$2.5 million directly to class members, another $1.05 million that the court will split
between class members and the lawyers (“class counsel”) who negotiated the settlement,
and more than $1 million in administration costs, to say nothing of the untold sum that
Classmates will pay its own lawyers. If the purpose of class action litigation is to impose

27
28
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1

hefty costs on corporations accused of wrongdoing, one could view this settlement as a

2

success. But class actions, as the lingo implies, are supposed to be about class members.

3

From their perspective, it is difficult to muster much enthusiasm for this settlement.
The long history of this case amply illustrates what many courts have observed:

4
5

the settlement of a class action presents an inherent conflict between the interests of the

6

class, the defendant’s interest in minimizing the cost of the settlement, and class

7

counsel’s interest in maximizing its compensation. See, e.g., In re Bluetooth Headset

8

Prods. Liab. Litig., 654 F.3d 935, 946 (9th Cir. 2011); In re Mercury Interactive Corp.

9

Secs. Litig., 618 F.3d 988, 995 (9th Cir. 2010). No one attempted to litigate this case on

10

the merits; it has been, in essence, a long settlement negotiation between Classmates and

11

class counsel. If Classmates and class counsel had their way, this suit would have ended

12

in 2010 with a settlement that extinguished the claims of more than 50 million class

13

members, paid class counsel more than $1 million, and paid class members 1 less than

14

$60,000.
Although the current settlement is underwhelming, it is a dramatic improvement

15
16

over the 2010 version; and the credit for the improvement belongs primarily to the

17

hundreds of class members who objected to the first settlement and to later versions.

18

Objectors have the purest interest in looking out for the interest of the class, which makes

19

their involvement in evaluating a settlement essential. Class counsel have an obligation

20

to negotiate a settlement that is at least adequate, but this case is a powerful example of

21

the need to be wary of class counsel’s inherent conflict of interest once settlement

22

negotiations begin. The court has an independent obligation to protect the interests of

23

class members, and this court has attempted to fulfill that obligation. But this court

24

(presumably like most courts) has hundreds of other cases to resolve. Especially in this

25

case, where there are tens of thousands of pages of documents in the record, the court is

26

1
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1

indebted to the objectors who helped the court as it scrutinized the various settlement

2

proposals.
Now before the court are a final series of motions. In a case that has too often

3
4

been about lawyers rather than class members, it is perhaps fitting that most of the final

5

motions present disputes between lawyers. One motion seeks final approval of the most

6

recent version of the settlement. The court already explained, at a December 2011

7

hearing, that it will approve the settlement, and this order will formalize that ruling. The

8

court must devote the bulk of this order, however, to resolving class counsel’s claim for

9

attorney fees, three sets of claims for attorney fees from objectors, and a series of

10

acrimonious disputes between class counsel and those objectors.

11

II. BACKGROUND

To put the present disputes in context, the court reviews the history of this

12
13

litigation. The court’s prior orders present a more detailed examination of the events

14

comprising this history. 2
This case began in late 2008 in two different state courts. Those cases came to

15
16

this court in January 2009. Much of 2009 was devoted not to resolving the claims of the

17

class, but to deciding which group of attorneys could represent the class. The court

18

ultimately chose current class counsel, largely because it was the only group of lawyers

19

who agreed to place any limit at all on the attorney fees it would request. Class counsel’s

20

clients were Anthony Michaels and David Catapano, classmates.com users who hoped to

21

serve as class representatives.

22
2

23
24
25
26
27
28

The court issued orders in March and July 2009 addressing class counsel’s battle with another
group of attorneys for the right to represent the class. Dkt. ## 45, 51. By January 2010, class
counsel announced that it had reached a settlement with Classmates, which the court
preliminarily approved in April 2010. Dkt. # 76. In August 2010, the court issued an order
addressing not only recent developments in case law, but the overwhelmingly negative reaction
of class members to the settlement. Dkt. # 83. The court rejected the parties’ first settlement in a
February 2010 order because the settlement was not fair, not reasonable, and not adequate. Dkt.
# 128. The parties returned to settlement negotiations, and the court preliminarily approved a
new settlement in a July 2011 order. Dkt. # 156.
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The court appointed class counsel at the end of July 2009. By January 2010, class

1
2

counsel and Classmates informed the court that they had reached a settlement.

3

A.

The First Settlement
In April 2010, the court granted preliminary approval of the parties’ initial

4
5

settlement, which divided Classmates’ registered users into a main class of about more

6

than 50 million people and a subclass of 3 million people. The chief distinguishing

7

characteristic of the subclass was that its members, unlike the rest of the main class, had

8

paid money for a Classmates membership, typically between $10 and $40. To the main

9

class, Classmates offered only a $2 coupon to be used at its website. To the subclass,

10

Classmates added an offer of a $3 cash payment. Classmates agreed to pay up to $9.5

11

million to the subclass, a figure that class counsel touted even though it knew that

12

Classmates would never pay nearly that much. Every member of the main class and

13

subclass would have released a broad range of claims against Classmates.
The reaction of class members disabused the court of its preliminary view that the

14
15

settlement was adequate. By the end of August 2010, the court had received

16

communications from dozens of class members decrying the settlement. 3 They objected

17

to the minuscule offer of compensation and the comparatively gargantuan award to class

18

counsel. Coincidentally, the Ninth Circuit had just issued its decision in Mercury

19

Interactive, holding that both Fed. R. Civ. P. 23(h) and due process require that class

20

members have an opportunity to consider and object to class counsel’s complete motion

21

for attorney fees, not merely a statement of the upper limit of those fees. 618 F.3d at

22

3

23
24
25
26
27
28

After reviewing the first objections from class members, the court summarized their reactions:
The overarching theme [of the initial objections] is that the settlement, to put it
mildly, leaves something to be desired. Class members contend that the
compensation to them is too piddling, the compensation to class counsel too
generous, and that Classmates itself seems, on balance, to benefit from the
settlement. Class members used colorful language, and many were exceedingly
blunt about their disappointment in Classmates, class counsel, and this court.

Aug. 30, 2010 ord. (Dkt. # 83) at 2 n.2.
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1

994-95. On August 30, 2010, the court issued an order requiring class counsel and

2

Classmates to address Mercury Interactive, to address the objections of class members,

3

and to consider whether their settlement was appropriate for final approval. That led to a

4

September 24 hearing at which the court discovered that the objections of comparatively

5

few class members were merely the tip of the proverbial iceberg. The first settlement

6

was a flop. Of the 52 million people who received notice of the first settlement, fewer

7

than 60,000 responded to it. All told, Classmates would have paid just over $50,000 to

8

extinguish the claims of more than 50 million people.

9

At the September 24 hearing, class counsel and Classmates agreed to modify the

10

settlement and give class members notice of the modifications and of class counsel’s

11

attorney fee motion in accordance with Mercury Interactive. They made only modest

12

changes to the settlement. Classmates agreed to make a $500,000 cy pres payment to a

13

charity. Class counsel agreed to reduce its fee request from $1.3 million to $1.05 million.

14

Class counsel did not propose any measure that would have delivered more compensation

15

to class members.

16

With the new notice to class members came a flood of new objections. In

17

previous orders, the court has expressed its gratitude to the objectors, most of whom

18

made objections without the assistance of an attorney. The court reiterates its thanks to

19

those class members.

20

It was at about this time that three groups of objectors entered the fray.

21

Christopher Langone, himself an attorney, initially filed a pro se objection on August 16,

22

2010. (Dkt. # 84 at 24-27). Mr. Langone’s initial objection was not significantly

23

different than the other objections the court received. At about the same time, the court

24

received an objection that California attorney Charles Chalmers filed on behalf of two

25

California objectors. Mr. Chalmers sought to represent the objectors in court without

26

complying with this District’s rules for pro hac vice admission. The court declined to

27
28
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1

make an exception to the pro hac vice rules. Mr. Chalmers unsuccessfully petitioned the

2

Ninth Circuit for mandamus relief. Putting aside his challenge to the application of pro

3

hac vice requirements, Mr. Chalmers’ objection did not raise any novel criticism of the

4

first settlement. Objector Michael Krauss did not make his initial appearance until

5

November 18, 2010, after the court ordered new notice to class members. Attorneys at

6

the Center for Class Action Fairness (“CCAF”), an entity that has been active in

7

objecting to class action settlements across the nation, represented Mr. Krauss. His

8

objection provided new insight into the myriad defects in the first settlement, particularly

9

with respect to class counsel’s conflicts of interest and the inadequacy of the proposed cy

10

pres payment. Mr. Krauss provided substantial legal authority for his positions, much of

11

which was helpful to the court.
The court held a hearing on final approval of the first settlement on December 16,

12
13

2010. The court commenced that hearing by informing Classmates and class counsel that

14

it was unlikely to approve the settlement, explaining its reasons. The remainder of the

15

hearing only served to ensure the rejection of the settlement. Among other things, class

16

counsel admitted that the $2 coupon, the sole form of compensation to more than 50

17

million class members, 4 was not intended to benefit class members. Instead, Classmates

18

designed it as a means to ensure that it could wipe out the potential claims of class

19

members who had never spent money at Classmates. Mr. Catapano and Mr. Michaels,

20

the putative class representatives, neither appeared at the final fairness hearing nor

21

submitted a declaration in support of the settlement. Mr. Krauss’s counsel appeared at

22
4

23
24
25
26
27
28

All versions of the settlement included a two-year injunction requiring Classmates to make
modifications and additional disclosures in its marketing emails to its customers. The court has
repeatedly questioned whether that injunctive relief has any value, and declines to repeat its
discussion here. Class counsel has adhered persistently to its view that the injunction is valuable.
Indeed, it contended at the December 2011 hearing that the injunction was worth $25 million,
based on undisclosed evidence from an undisclosed expert about the alleged linguistic value of
the changes that the injunction requires. Class counsel has not convinced the court of the
injunction’s worth, and it has wisely refrained from claiming the alleged monetary value of the
injunction as an element of the relief it obtained for class members.
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1

the final fairness hearing. Among other things, he pointed out that the settlement made it

2

unduly cumbersome for class members to opt out, object to the settlement, or make

3

claims. He also shared anecdotal evidence of class members’ difficulties making claims

4

and pointed out the inadequacy of the settlement’s injunctive relief. Mr. Langone

5

appeared by telephone, again without an attorney. His input was not helpful. Neither

6

Mr. Chalmers nor his clients participated.

7

B.

The Second Settlement

8

Class counsel and Classmates went back to the drawing board. They negotiated a

9

new settlement, which they submitted for preliminary approval on March 25, 2011. This

10

time, the objectors were active even at the preliminary approval stage. Mr. Langone

11

obtained counsel, attempted to intervene in this litigation, then appealed the court’s order

12

denying intervention. Mr. Chalmers submitted another brief objection on behalf of his

13

clients, again declining to obtain pro hac vice admission.

14

The court preliminarily approved the new settlement on July 8, 2011. In place of

15

an empty agreement to pay $9.5 million, the new settlement guaranteed a distribution of

16

at least $2.5 million to class members. None of the $2.5 million would revert to

17

Classmates in any circumstance. Cy pres relief would be necessary only if class

18

members who made claims did not cash the checks that Classmates sent to them. The

19

new settlement eliminated not only the Classmates coupons, but the distinction between

20

class members who had paid for memberships and those who had not. The court worked

21

with the parties to create a class notice that permitted class members to participate online,

22

whether they wished to make a claim, opt out of the class, or object to the settlement.

23

Class members could even receive payment online, if they chose. Class counsel agreed

24

not to increase its attorney fee request above the $1.05 million it had previously

25

requested. The court preliminarily approved the settlement, despite its concerns that if

26
27
28
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1

the settlement succeeded in attracting claimants, those claimants would receive very little

2

money.

3

The new settlement succeeded in increasing class members’ participation. This

4

time, about 700,000 class members made claims. Based on the original structure of the

5

settlement, each claimant would receive about $3.50. In other words, the new settlement

6

succeeded in attracting more claimants, but it provided them barely more cash

7

compensation (per claimant) than the original settlement. The parties also agreed, in light

8

of the Ninth Circuit’s decision in Bluetooth, that if the court awarded less than $1.05

9

million to class counsel, Classmates would distribute the difference to claimants. See

10

Bluetooth, 654 F.3d at 949 (requiring courts to closely scrutinize a “kicker arrangement”

11

in which the difference between class counsel’s negotiated fee award and the court’s

12

ultimate fee award reverts to the defendant).

13

At a December 2011 fairness hearing, the court stated that it would give final

14

approval to the new settlement. The court noted its reservations, explaining that class

15

counsel’s agreement to create a settlement class with as many as 60 million members

16

virtually ensured that no class member would receive significant compensation. The

17

court explained, for example, that even if Classmates’ corporate parent had decided to

18

fully drain its then-existing cash coffers, Classmates could have paid no more than $2 to

19

every class member.

20

Mr. Krauss and Mr. Chalmers submitted objections to the final settlement in

21

advance of the December 2011 hearing. Mr. Krauss’s counsel appeared at the final

22

fairness hearing. He raised no objections to the settlement’s relief to class members, but

23

he continued to object to the amount of fees that class counsel requested. Mr. Langone

24

also appeared along with his counsel. Not only did his counsel voice objections to the

25

settlement, he put Mr. Langone on the witness stand to offer his own objections. For

26

reasons not apparent to the court, class counsel chose to cross-examine Mr. Langone

27
28
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1

about a variety of irrelevant conduct. At the request of Mr. Krauss and Mr. Langone, the

2

court granted them leave to submit a motion for attorney fees. Mr. Chalmers did not

3

attempt to participate in the December 2011 hearing.

4

III. ANALYSIS

5

In the wake of the final fairness hearing, there are six pending motions: class

6

counsel’s motion for final approval of the settlement (Dkt. # 176), class counsel’s motion

7

for attorney fees and costs (Dkt. # 159), Mr. Langone’s motion for attorney fees and a

8

participation award, Mr. Krauss’s motion regarding attorney fees (Dkt. # 186), Mr.

9

Krauss’s motion for sanctions against class counsel (Dkt. # 187), and Mr. Chalmers’

10

attempt to file a motion for attorney fees (Dkt. # 190). The court addresses each in turn.

11

A.

12

The Court Grants Final Approval of the Settlement.
As it promised at the final fairness hearing, the court grants final approval of the

13

settlement. The court grants approval despite the small benefit that this settlement

14

delivers to class members. Because of the size of the settlement class, the court finds it

15

highly unlikely that another settlement or a resolution on the merits would provide

16

significantly superior relief to class members. The court thus finds that the settlement is

17

“fair, reasonable, and adequate,” if only barely. Fed. R. Civ. P. 23(e)(2).

18

In reaching this finding, the court concludes that the settlement class meets the

19

prerequisites of Fed. R. Civ. P. 23(a), and that it meets the additional requirements of

20

Fed. R. Civ. P. 23(b)(3), as modified to reflect the resolution of this dispute by settlement

21

as opposed to litigation on the merits.

22

The court further concludes that the parties provided class members reasonable

23

notice of the settlement and of class counsel’s request for attorney fees as well as an

24

opportunity to object to the settlement and the fee request. Fed. R. Civ. P. 23(e)(1),

25

23(e)(4), 23(h)(1), 23(h)(4).

26
27
28
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1
2

The court will enter a separate order formally certifying a settlement class and
granting approval of the parties’ settlement.

3

B.

4

In considering an attorney fee request from class counsel, the court has discretion

The Court Awards Class Counsel Attorney Fees and Costs.

5

to determine the award as a percentage of the common fund that counsel created for class

6

members or to use the “lodestar” method to calculate an award based on the number of

7

hours that class counsel expended on the case multiplied by a reasonable hourly fee.

8

Vizcaino v. Microsoft Corp., 290 F.3d 1043 (9th Cir. 2002).

9

Class counsel asks the court to focus on the lodestar method, contending that it

10

spent almost 4,000 hours litigating this case, and that those 4,000 hours were worth just

11

over $1.7 million at reasonable hourly rates. Class counsel has provided extensive

12

documentation of the time it spent on this litigation. Mr. Langone attacks what he

13

perceives as class counsel’s “block billing,” various unnecessary expenditures, excessive

14

hourly rates, and other alleged deficiencies. The court will not dwell on his objections. It

15

is no doubt true that the court could reduce class counsel’s lodestar calculation, as it

16

could in virtually any case in which this many attorneys worked for this many years. But

17

class counsel seeks only about two-thirds of its lodestar amount, and has commendably

18

declined to raise its fee request from the settlement that the court rejected in December

19

2010 despite putting in an additional year of work negotiating the second settlement.

20

Rather than engage in a lengthy assessment of the propriety of class counsel’s lodestar

21

calculation, the court will focus on what it views to be the more compelling objection: the

22

lodestar method in this case wholly overvalues class counsel’s work in light of the

23

minimal success it achieved in this litigation. See Bluetooth, 654 F.3d at 942 (“Foremost

24

among [the factors bearing on the court’s adjustment of the lodestar] is the benefit

25

obtained for the class.”).

26
27
28

ORDER – 10

Case 1:09-md-02036-JLK
Document Document
3033-3 Entered
on FLSD
DocketPage
11/06/2012
Case 2:09-cv-00045-RAJ
211 Filed
06/15/12
11 of 21 Page 12 of
22

1

Giving undue weight to class counsel’s lodestar calculation would only encourage

2

work that did not benefit the class. Nearly four years of litigation have resulted in no

3

litigation on the merits, two versions of an initial settlement that the court could not

4

approve, and a second settlement that the court approves only begrudgingly. One of the

5

reasons that class counsel spent so much time litigating this case is that it spent so much

6

time either negotiating or defending settlements that were either inadequate or barely

7

adequate. When class counsel sought attorney fees in conjunction with the initial

8

settlement (one that would have paid more than 50 million class members only $52,000),

9

it informed the court that it had “Obtained a Very Good Result for the Class.” Dkt. # 93

10

at 4. A year later, after the court rejected that “Very Good Result,” class counsel touted

11

the second settlement as a “Very Good Result for the Class.” Dkt. # 159 at 5. The record

12

suggests that class counsel is quick to characterize any settlement as a “Very Good

13

Result.” Class counsel need not adopt the court’s view of the value of a settlement, but

14

class counsel cannot satisfy its duty to the class by ignoring the weaknesses in the

15

settlements it negotiated. Time and again, class counsel declined to acknowledge the

16

weaknesses of the settlements, and declined to acknowledge the virtual impossibility of

17

obtaining meaningful relief for a class of nearly 60 million people. Class counsel

18

admitted that the coupon it once touted as a benefit for more than 50 million class

19

members was little more than a means for Classmates to extinguish their claims at no

20

cost. The court does not doubt that class counsel expended thousands of hours. The

21

court cannot ignore that class counsel expended thousands of hours to obtain minimally

22

adequate results for the class. Courts commenting on the utility of class actions often

23

note that only a lunatic or fanatic files a suit for $30, citing Judge Posner’s pithy

24

observation in Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (7th Cir. 2004).

25

Would even a lunatic or fanatic pay attorneys more than $1 million to obtain a settlement

26

worth less than $60,000? In December 2010, class counsel touted that arrangement as a

27
28
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1

“Very Good Result for the Class.” Now it touts the hours it expended to obtain that

2

“Very Good Result” as justification for a fee award.

3

Eschewing the lodestar method, the court focuses on class counsel’s fee request as

4

a percentage of the common fund it ultimately created for class members. That common

5

fund is at least $3.55 million, the sum of the $2.5 million settlement fund and the $1.05

6

million that will be allocated between class counsel and the class. Class counsel argues

7

that the common fund should also include about $1.5 million in settlement administration

8

costs that Classmates has paid or will pay, split among the cost of three rounds of notice

9

for the settlements and the expected cost of paying class members in accordance with the

10

most recent settlement. Because Classmates’ payment of these costs relieves the class of

11

the burden of these expenses, the court may consider them as part of the common fund.

12

Staton v. Boeing Co., 327 F.3d 938, 974-975 (9th Cir. 2003). The court cannot overlook,

13

however, that those administration costs include two rounds of notice for an inadequate

14

settlement. The court accordingly considers $1 million in settlement administration costs

15

as part of the common fund, yielding a common fund of $4.55 million.

16

Class counsel’s $1.05 million fee request is about 23% of the $4.55 million

17

common fund. The oft-cited “benchmark” in the Ninth Circuit is 25%. See, e.g.,

18

Vizcaino, 290 F.3d at 1047. The benchmark is merely a guideline, however, and any

19

percentage-of-the-common-fund award must take into account all circumstances of the

20

case. Id. at 1048. In this court’s view, the most relevant circumstances are the minimally

21

adequate settlement that class counsel ultimately negotiated, coupled with the amount of

22

time expended pursuing a settlement that was not even minimally adequate. This merits

23

an award below the 25% benchmark. When class counsel competed with another group

24

of attorneys at the outset of this case for the right to represent the class, it won that battle

25

in large part because it agreed to cap its attorney fees. It agreed to seek no more than

26

twice its lodestar amount in any event, and it agreed that if it sought a percentage-of-

27
28
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1

common-fund recovery, it would seek no more than 15% of the common fund if it

2

reached a settlement before it filed a class certification motion. Jul. 29, 2009 ord. (Dkt.

3

# 51) at 2-3. Predictably, counsel now focuses on its lodestar cap rather than its

4

percentage-of-common-fund cap.

5

After considering all of the circumstances of the case, the court awards class

6

counsel attorney fees of $900,000, or slightly less than 20% of the common fund it

7

created. The court finds that this award properly compensates class counsel both for its

8

labor in both the pre-settlement and post-settlement phases in this litigation, and that it

9

also reflects that counsel should not benefit from its efforts to win approval of an

10

inadequate settlement. See Bluetooth, 654 F.3d at 943 (noting that in a common fund

11

case, the court must “assure itself” that class counsel’s fee award is “not unreasonably

12

excessive in light of the results achieved”).

13

No one objects to class counsel’s request for $33,610.77 in litigation costs. The

14

court finds that class counsel provided adequate evidentiary support for its cost request

15

and that the request is reasonable.

16

The court will also grant a participation award of $1000 each to Mr. Catapano and

17

to Mr. Michaels. Class counsel requested $2500 each on their behalf. The court can

18

authorize incentive awards to class representatives. Staton, 327 F.3d at 976. It must

19

consider the size of the incentive award, how it compares to the overall recovery of the

20

class, and by what factor it exceeds the recovery of other class members. Id. at 977-78.

21

The court must also consider the extent of the class representative’s contribution to the

22

litigation, the benefit to the class from those contributions, the amount of time the class

23

representative spent on the litigation, and any danger of retaliation or other adverse

24

consequences the class representative faced as a result of her participation. Id. Here, the

25

class representatives request almost a thousand times more money than any other class

26

member. Their declarations with respect to the second settlement consist essentially of

27
28
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1

evidence that they provided information in discovery and communicated with class

2

counsel. As the court has noted, neither class representative submitted anything to the

3

court in conjunction with the first settlement. The court suspects they submitted

4

declarations in conjunction with the second settlement only because the court called

5

attention to their absence in February 2011 when it formally rejected the first settlement.

6

Considering all of the relevant circumstances, the court awards $1000 each to Mr.

7

Michaels and Mr. Catapano in recognition of their limited participation in this litigation.

8

C.

9
10

The Court Declines to Award Mr. Langone Attorney Fees or a Participation
Award.
Mr. Langone seeks nearly $180,000 in attorney fees as well as a $50,000 “service

11

award” for himself. The court can award attorney fees to objectors, provided that the

12

objectors prove that they “substantially enhanced the benefits under the settlement.”

13

Vizcaino, 290 F.3d at 1052; see also Rodriguez v. West Publ’g Corp., 563 F.3d 948, 963

14

(9th Cir. 2009) (remanding for reconsideration where district court failed to award

15

attorney fees to objector whose conduct increased settlement fund by $325,000). The

16

court is aware of no authority authorizing a “service award” to an objector. If there were

17

such authority, the court assumes that it would treat a participation award to an objector

18

similarly to a participation award to a class representative.

19

Mr. Langone and his counsel appear to be convinced that their efforts led to the

20

improvements in the settlement. They are mistaken. Mr. Langone offered no more

21

substantial criticism of the first settlement than did dozens of unrepresented class

22

members who objected to the settlement. When he appeared pro se (by telephone) at the

23

December 2010 hearing, he spent much of his time talking about a congressional report

24

with scant relevance to this case. The court intensified its scrutiny of the first settlement

25

because of the dozens of objections from unrepresented objectors, the indifference of

26

99.9% of the proposed settlement class, and the miniscule payment Classmates would

27
28
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1

have made to the class. The first settlement did not withstand the court’s scrutiny. Mr.

2

Langone has no better claim as the cause for that scrutiny than any other objector.
After the court rejected the first settlement, Mr. Langone obtained counsel, but did

3
4

more to slow this litigation than to improve results for class members. Mr. Langone

5

attempted to intervene in this litigation, apparently convinced that he could force a better

6

settlement. He offered some criticism of the second settlement, but that amounted to

7

little more than a slightly more lawyerly version of the same objections that numerous

8

class members submitted. In some circumstances, a lawyer’s insight, particularly where

9

the lawyer supports that insight with legal authority, can call the court’s attention to areas

10

of concern it might not otherwise have recognized. 5 But where a lawyer merely reiterates

11

the objections of unrepresented class members, or points out the routine or obvious, the

12

lawyer does not enhance the settlement, he merely adds his voice to the chorus. Were the

13

court to reach a contrary decision, it would only encourage attorneys to file “me-too”

14

objections to class settlements in the hope of obtaining compensation. The court

15

encourages objections, but it is not in the interest of the class to compensate an objector

16

unless his objection contributes significantly to obtaining a substantial benefit for the

17

class. Mr. Langone’s objections did not contribute significantly to obtaining any benefit

18

for the class.
Finally, the court observes that Mr. Langone’s request for a $50,000 participation

19
20

award is egregious. The court has already declined to award as little as $2,500 to Mr.

21

Michaels and Mr. Catapano, although they have had some involvement in this case from

22

its outset. Mr. Langone overreaches wildly by requesting twenty times as much for his

23

participation.

24

5

25
26
27
28

Mr. Langone repeatedly points out that he objected to a clause in one or both versions of the
settlement agreement that he believed represented an unlawful promise by class counsel not to
represent objectors to the settlement. The court has never shared Mr. Langone’s concern about
that clause. Class counsel modified the clause to clarify its meaning, although it was probably
unnecessary to do so. Class counsel has an obvious conflict of interest with any objector to the
settlement; it could not have represented an objector in any event.
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

D.

The Court Does Not Award Mr. Krauss Attorney Fees, but Grants His
Request to Reduce Class Counsel’s Award as a Sanction.
Unlike Mr. Langone’s objection, Mr. Krauss’s objection was useful as the court

sorted through the many deficiencies in each settlement the parties proposed. Mr. Krauss
identified pertinent legal authority for his positions, which simplified the court’s review.
More importantly, Mr. Krauss was relentless in his identification of the numerous ways
in which the proposed settlements would have rewarded class counsel (and a cy pres
charity) at the expense of class members. Mr. Krauss’s objections significantly
influenced the court’s decision to reject the first settlement and to insist on improvements
to the second. Class members benefitted as a result.
Under these circumstances, the court would be inclined to award attorney fees to
Mr. Krauss. The court will not do so, however, because Mr. Krauss has withdrawn his
request for attorney fees. The court now explains why.
Class counsel has consistently opposed the efforts of Mr. Krauss and Mr. Langone
to influence the court’s consideration of the settlement. Class counsel is entitled to
disagree with objectors, of course, but the vehemence of class counsel’s reaction to these
two objectors is unfortunate. Mr. Krauss and Mr. Langone acted in what they perceived
to be class members interests, and in many instances, they achieved much more success
in that regard than class counsel. Class counsel has often treated their counsel not as
people with divergent views on the value of the settlement, but rather as a threat to this
litigation. Perhaps the most striking demonstration of that approach was class counsel’s
decision to interrogate Mr. Langone when he took the witness stand at the December
2011 hearing. Counsel’s questions focused not on the strength or weakness of Mr.
Langone’s objection, but on Mr. Langone himself.
At the December 2011 hearing, the court granted Mr. Langone and Mr. Krauss
permission to submit requests for attorney fees. It is not surprising that class counsel
wished to scrutinize their requests. Indeed, their obligation to class members likely

27
28
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1

requires as much. Had class counsel chosen to conduct a reasonable inquiry to ensure

2

that the objector’s fee requests were reasonable, the court could not fault them. What

3

class counsel did in this case, however, was utterly inappropriate.

4

Before class counsel had even received Mr. Langone’s and Mr. Krauss’s fee

5

requests, it took the remarkable step of issuing subpoenas. The court focuses on the

6

subpoenas class counsel issued to Mr. Krauss’s counsel. It served the first of those

7

subpoenas on CCAF, the entity that employs Mr. Krauss’s counsel. The subpoena

8

demanded exhaustive production of documents responsive to twenty document requests.

9

Class counsel sought verification of CCAF’s not-for-profit status, its tax returns,

10

documentation of its stock ownership, verification of its funding sources, information on

11

its corporate structure, documents revealing its relationship with one of its donors, and

12

more. The subpoena also contained requests seeking information directly relevant to the

13

work of CCAF’s attorneys on this case, although those requests were vastly overbroad

14

and overreaching. Class counsel directed a second subpoena to one of CCAF’s donors,

15

repeating many of the same document requests, and inquiring further into the donor’s

16

relationship with CCAF.

17

The subpoenas were legally invalid. Both CCAF and its donor are domiciled in

18

Virginia. Class counsel nonetheless issued the subpoenas from this court, in apparent

19

ignorance of the requirement that a subpoena issue from the court encompassing the

20

domicile of the subpoena’s target. Fed. R. Civ. P. 45(a)(2)(C).

21

Even had the subpoenas been valid, they were wholly improper. The court has no

22

idea why class counsel believed it appropriate to conduct what amounted to a witch hunt,

23

seeking not merely documents with arguable relevance to Mr. Krauss’s forthcoming fee

24

requests, but a host of documents designed clearly to root out CCAF’s financial

25

circumstances and its relationship with one of its donors. The subpoenas scarcely

26

resemble a reasonable inquiry into facts relevant to Mr. Krauss’s fee requests; they

27
28
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1

resemble a litigation offensive designed to burden an entity that had the temerity to object

2

to class counsel’s settlement. If class counsel had legitimate concerns about any

3

objector’s fee request, it could have approached either the objector’s counsel or this court

4

to discuss appropriate discovery or another mode of inquiry. Instead, before class

5

counsel had even received any objector’s fee request, it went on the offensive against Mr.

6

Krauss and Mr. Langone. The court takes a dim view of what amounts to little more than

7

bullying by class counsel.
Rather than respond to class counsel’s invalid and improper subpoenas, Mr.

8
9

Krauss declined to make an attorney fee request. Instead, he asked the court to sanction

10

class counsel and to reduce its attorney fee award. He consented to have any sanction

11

deducted from class counsel’s attorney fee award and thereby awarded to class members.
The court cannot permit class counsel’s egregious attack on Mr. Krauss go by

12
13

without notice. Objectors, as much as class counsel, play an important role in ensuring

14

the fairness of a class action settlement. This case amply illustrates as much. In this

15

court’s view, Mr. Krauss and his counsel did more to secure compensation for class

16

members than class counsel did. Class counsel performed the bulk of the labor necessary

17

to reach the settlement, but Mr. Krauss’s counsel did a substantially better job of

18

attending to class members’ interests. It is not surprising that class counsel would

19

disagree with some objectors, or even with Mr. Krauss. That is no license, however, to

20

engage in the litigation assault that class counsel chose here. 6 The court could simply

21

admonish class counsel, but the court does not believe that would suffice.

22

The court awards sanctions in the amount of $100,000 against class counsel. The

23

court reasons that it likely would have awarded Mr. Krauss’s counsel at least that much,

24

had he requested attorney fees. An award of $100,000 would be just over 2% of the

25
6

26
27
28

Class counsel urges the court to consider that it attempted to negotiate the subpoenas with Mr.
Krauss’s counsel. The court rejects the suggestion that counsel’s willingness to negotiate a
facially invalid and disturbingly overbroad subpoena is mitigating evidence.
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1

common fund in this case. While Mr. Krauss’s counsel did not perform as much labor as

2

class counsel, it achieved manifestly better results. If anything, a $100,000 award would

3

have undercompensated CCAF. CCAF cited many cases in which objectors were

4

rewarded more handsomely for similar results. See, e.g., In re Prudential Ins. Co. of Am.

5

Sales Practices Litig., 273 F. Supp. 2d 563, 572 (D.N.J. 2002). The court remains

6

uncertain as to why Mr. Krauss’s counsel decided to forego a fee request in response to

7

two facially invalid subpoenas, but the court will respect that choice. Class counsel

8

declares that when it confronted CCAF with the subpoenas, one of its lawyers promised

9

to use “hammer and tongs” to resist. Class counsel was the first to wield the hammer,

10

however, and it can hardly complain if its attack provoked a defense. The court declines

11

to use a hammer or tongs; it instead uses its power to impose sanctions. The court

12

reduces class counsel’s attorney fee award by $100,000. The court makes that reduction

13

as a sanction, but it notes that it would have reduced class counsel’s fees by at least that

14

much to reflect conduct that was plainly not in the interests of the class.

15

E.

16

The Court Declines to Award Relief to Mr. Chalmers.
Mr. Chalmers applied for attorney fees for his work from July to August 2010 on

17

behalf of his clients. Again, Mr. Chalmers has not complied with the court’s pro hac vice

18

requirements. Mr. Chalmers’ application for fees does not request any particular award.

19

He notes that he spent 28 hours working for his clients, and that a $500 per hour rate

20

would be reasonable. Mr. Chalmers apparently believes he is entitled to $14,000. The

21

court finds that even if Mr. Chalmers had satisfied the pro hac vice requirements, the

22

court would not award him attorney fees. The court does not find that Mr. Chalmers’

23

work led to better results for class members.

24

F.

Class Members Need Not Receive Notice of Objectors’ Attorney Fee Motions.

25
26
27
28

Before concluding, the court observes that the parties have raised questions about
whether Mercury Interactive requires that class members be given notice of an objector’s
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1

attorney fee request in the same manner that they must be given notice of class counsel’s

2

fee request. The court holds that it does not. The Mercury Interactive panel based its

3

holding on Rule 23(h), which requires only that “for motions by class counsel” the court

4

must direct notice to class members in a “reasonable manner.” Fed. R. Civ. P. 23(h)(1).

5

Nothing in the rule suggests that a similar requirement applies to a fee petition from an

6

objector. Nothing in Mercury Interactive suggests that the court would require notice to

7

class members of an objector’s fee motion. Indeed, it is hard to imagine how a court

8

could impose such a requirement without making the denouement of every class

9

settlement an endless series of notices to class members about class counsel’s request for

10

fees, fees for objections to that request, fees for objections to the objections, and so on.

11

IV. CONCLUSION

12

For the reasons stated above, the court orders as follows:

13

1) The court GRANTS class counsel’s motion for final approval of this

14

settlement. Dkt. # 176. The court will enter a separate order formally

15

certifying a settlement class. The court directs the clerk to DISMISS this case.

16

The court further directs the clerk to enter a judgment that contains, among

17

other things, the two-year injunction to which Classmates has consented. No

18

later than December 15, 2012, Classmates shall file a report from the class

19

administrator on the status of the distribution of settlement funds to class

20

members.

21
22

2) The court GRANTS class counsel’s motion for attorney fees and other
monetary relief (Dkt. # 159) as follows:

23

a. The court awards class counsel attorney fees of $800,000.

24

b. The court awards class counsel litigation costs of $33,610.77.

25

c. The court awards a participation payment of $1000 each to Mr.
Michaels and Mr. Catapano.

26
27
28
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1
2

3) The court DENIES Mr. Langone’s motion for attorney fees and a participation
payment. Dkt. # 189.

3

4) The court TERMINATES Mr. Krauss’s motion for attorney fees. Dkt. # 186.

4

5) The court GRANTS in part and DENIES in part Mr. Krauss’s motion for

5

sanctions against class counsel. Dkt. # 187. The court’s $800,000 award to

6

class counsel reflects the court’s imposition of a $100,000 sanction.

7

6) Because Mr. Chalmers has failed to comply with this court’s rules regarding

8

pro hac vice admission, the court declines to consider his proposed motion for

9

attorney fees. Dkt. # 190. Even if it had considered that motion, however, the

10
11

court would have denied it for the reasons stated above.
7) Because the court has awarded class counsel only $800,000 of the $1.05

12

million it requested for attorney fees, and awarded Mr. Michaels and Mr.

13

Catapano only $2,000 of the $5,000 they requested, Classmates must distribute

14

an additional $253,000 to class members who made claims. The court orders

15

Classmates (in conjunction with the settlement administrator) to ensure the

16

distribution of $2.753 million to class members in accordance with the

17

settlement agreement.

18

DATED this 15th day of June, 2012.

19
20

A

21
22

The Honorable Richard A. Jones
United States District Court Judge

23
24
25
26
27
28
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